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. DECISION

GARCI A, Menber: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on exceptions filed by the State
of California (Miseumof Science and Industry) (State) to a
proposed decision (attached) by a hearing officer granting a unit
modi fication petition.® After review of the entire record,
including the State's exceptions, the response to exceptions
filed by the California Union of Safety Enpl oyees (CAUSE),
transcripts, and briefs, the Board hereby adopts the proposed

deci si on.

The petition was filed under PERB Regul ation 32781(a)(1).
(PERB Regul ations are codified at Cal. Code Regs., tit. 8, sec.
31001 et seq.)



EXCEPTI ONS FI LED BY THE STATE

The State filed exéeptions to the hearing officer's proposed
deci sion on several grounds. First, the State alleged that the
hearing officer made incorrect references to titles of the
af fected enpl oyees, which ". .. tend to make one wonder whet her
-the hearing officer msread the evidentiary record.” Second, the
State argued that the hearing officer failed to recognize the
amount of discretion that watch conmanders have, and failed to
give them credit for.instances where they "effectively recomend”
that certain actions be taken by the lieutenant or chief.?
Third, the State excepted to the finding that the work of the
wat ch commanders is "substantially simlar" to that of their
officers, calling the hearing officer's statenments "inaccurate"

and "msleading.” The State clains that:

VWile it is true that the watch commanders
are inuniform and spend a majority of the
time in the field, the nature of their
patrols are not the same as their officers.?
(Exceptions, p. 7.)

The State identified exanples of areas in which the watch
commanders exert such authority: transfer decisions; nerit
sal ary adjustnment reconmmendations; ordering overtinme, witing
performance reports on officers; decisions on when an officer can
| eave the nmuseum grounds; assignnment of officers on watch; and
"ot her supervisory indicia."

3Specific instances offered of how the "nature" of the
patrol differs between the watch conmanders and others included
the followi ng: statenments regardi ng who does and who does not
drive what type or color of vehicle, with or without the "ful
array of lights" on top; the fact that sonetines watch conmanders’
are dispatched first when a call cones in, but sonetines they are
not; the fact that sometinmes watch commanders are the highest
ranki ng person on site, and hence "they exert conplete authority
and make all judgnment calls wthout conferring with the
lieutenant or the chief"; and finally, watch commanders earn nore
t han their subordinates.



E RESP E TO EXCEPTI

In response to the State's first exception alleging that the
hearing officer nmade incorrect references to titles of the
af fected enpl oyees, CAUSE responds that all parties to the
proceedi ng knew very well that w tnesses who testified used the
various ternms interchangeably. CAUSE states that this is an
attenpt by the State to "confuse or distract"” the Board and has
no bearing on the central issue in the case.

In response to the State's argunment that the hearing officer
faiLed to credit the watch conmanders (referring to them as
supervi sing museum security officers (SMBGs) in the response to
exceptions) with all the authority they do have, CAUSE points out
that the State's own witness, - Chief Rudy Schuftz (Schultz),
testified that "all of the essential decisions in his unit were

made exclusively by hinmself," with regular input fromall nenbers

of his unit (not just SMSOs, but officers as well). Testinony
fromthe persbnnel contributing such input established that Chief
Schultz makes the ultimte decisions in all the areas nmentioned
by the State.

In response to the State's claimthat the work of the SMSCs
i s not substantially simlar to that of their officers, CAUSE
di sagrees, pointing to the "irrefutable testinony at hearing by
all of the w tnesses."

Finally, CAUSE states that it is irrelevant that SMSGs earn

a higher salary than regular officers.



DI SCUSSI ON
Regarding the State's first exception, in which it clains
‘that the hearing officer msstated the titles of various affected
enbloyees in the proposed decision, the Board finds that even if
that occurred, there is no showing that this constituted
prejudicial error.
| The State's second exception clainmed that tﬁe heari ng
officer failed to recognize the anount of discretion that watch
commanders have, and failed to give themcredit for instances:
where they "effectively reconmend” that certain actions be taken
by the lieutenant or chief. This exception essentially conveys
the State's disagreement with the hearing officer's |ega
conclusion. As the hearing officer made clear, PERB s approach
to interpreting the Ralph C. Dills Act (Dlls Act) section
3513(qg),* defining supervisory criteria, is well established.
PERB focuses on whether the enployee perfornms any of the powers

specified in the statute, or has the power to cause action

“The Dills Act is codified at Governnment Code section 3512
et seq. Section 3513(g) states:

(g0 "Supervisory enployee" neans any individual,
regardl ess of the job description or title, having
authority, in the interest of the enployer, to hire,
transfer, suspend, lay off, recall, pronote, discharge,
assign, reward, or discipline other enployees, or
responsibility to direct them or to adjust their
gri evances, or effectively to recommend this action,
~1f, in connection with the foregoing, the exercise of
this authority is not of a nmerely routine or clerica
nature, but requires the use of independent judgnent.
Enpl oyees whose duties are substantially simlar to
t hose of their subordinates shall not be considered to
be supervisory enpl oyees.



t hrough recomrendati on and the use of independent judgnent.
Merely being involved in the decision-making process does not
make an enpl oyee a superviéor.5

Revi ew of the testinony of the various parties supports the
hearing officer's characterization of the watch commanders as
nonsupervi sory for several reasons. Most decisions nmade by watch
commanders are done pursuant to established guidelines, and often
the lieutenant or chief nmakes the ultimte judgnent. The fact
that others review their recomendati ons (and have the power to
overrul e or disapprove those recomendations) weakens the
position that the watch conmanders have authority and exercise
i ndependent judgment. Therefore, the State's second exception is
not persuasivé.

In its third exception, the State clains that the hearing
of ficer erroneously found the work of the watch conmanders to be
"substantially simlar" to that of their officers. In support of
this position, the State clains that- al though both groups "spend
a najofity of the time in the field, the nature of their patrols
are not the same as their officers.” Although the State offered
several exanples of how it believes the "nature" of the patrol by
officers and watch commanders is different, the exanples offer

only superficial distinctions (e.g., type of vehicle used on

patrol). Even if the watch conmanders are occasionally the
°See, e.g., The California State University (1983) PERB

Deci sion No. 351-H, where the enpl oyees made disciplinary
reconmendati ons and were involved in processing enployee
gri evances, but were not supervisory.

5



hi ghest ranking person on site and, during those occasions, the
wat ch commanders "exert conplete authority and make all judgnment
calls Without'conferring with the lieutenant or the chief" such
action does not elevate themto supervisory status. The
testimony does not support that the watch commanders had ongoing,
I ndependent authority. Furthernmore, the hearing officer's
conclusion that the work of the watch conmanders and officers is
substantially simlar is supported by the record.
ORDER

For these reasons and based upon the entire record in this
case, it is ORDERED that the petition of the California Union of
Safety Enployees to include the classification of Supervising
Museum Security Officer at the State of California (Miseum of
Science and Industry) in State Enployee Bargaining Unit No. 7:

(1) Is granted for the positions of watch commanders.

(2) |Is denied for the position of |ieutenant.

Member Johnson joined in this Decision.

‘Member Caffrey's dissent begins on page 7.



CAFFREY, dissenting: | dissent. Enployees in the
classification of Supervising Miseum Security Oficer (SVSO,
serving in the capacity of watch commander/sergeant, are
supervi sory enpl oyees under the Ralph C. Dlls Act (Dlls Act).
Therefore, the petition of the California Union of Safety
Enpl oyees (CAUSE) to include that classification in State
Enpl oyee Bargaining Unit No. 7 should be denied in its entirety.?

The Dills Act defines "supervisory enployee" at section
3513(9):

"Supervi sory enpl oyee" nmeans any individual,
regardl ess of the job description or title,
having authority, in the interest of the

enpl oyer, to hire, transfer, suspend, |ay
off, recall, pronote, discharge, assign
reward, or discipline other enployees, or
responsibility to direct them or to adjust
their grievances, or effectively to recomend
this action, if, in connection with the
foregoing, the exercise of this authority is
not of a nmerely routine or clerical nature,
but requires the use of independent judgnent.
Enpl oyees whose duties are substantially
simlar to those of their subordi nates shal

not be considered to be supervisory
enpl oyees.

In applying this definition, the Board has held that the various
i ndi cators of supervisory status are to be evaluated in the

di sjunctive; that is, supervisory status nmay be granted where an
enpl oyee is found to performeven one of the enunerated
functions. (Ui ] ' te lifornia

(1980) PERB Deci sion No. 110c-S.) However, sporadic or nom na

The Board agent correctly denied the portion of the CAUSE
petition dealing with the lieutenant position within the SVMS0
classification. No exception to this determ nation has been
filed wth the Board.



exercise of the statutory functions is insufficient to confer
supervi sory status. | ndependent judgnment in the exercise of the
supervi sory function, denonstrated by signiffcant aut onony and
control over decision making, is required. (1d.) For exanpl e,
the authority to assign work does not confer supervisory status
on an enployee if the work assigned is "so routine and well -
structured as to render. the act of assigning that work little
nore than an exercise of mnisterial options.” (ld. at p. 9.)
Simlarly, the assignnent of work does not neet the statutory
criterion where there is substantial review or prior approval
involved, or the assignnent is nmerely an application of
establ i shed policy. (1d.)

Wher e enpl oyees are found to neet one or nore of the
statutory criteria, D lls Act section 3513(g) requires that their

"duties be evaluated to determne if they are substantially

simlar to those of their subordinates. |If not, supervisory
status will be conferred. |If so, they will not be considered
supervi sory enpl oyees for purposes of the Dills Act. I n appl yi ng

the "substantial simlarity"” provision, the Board has not relied
on a quantitative, or percentage-of-duties approach, instead
finding that substantial simlarity no |onger exists when "the
enpl oyees' supervisory obligation to the enployer outweighs thejr
entitlenent to the rights afforded rank-and-file enpl oyees."
(ld. at p. 7-8.)

Applying this precedent to the evidence in this case, |

conclude that SMSGCs serving as watch conmanders/sergeants have



the authority and responsibility to assign and direct the work of
subordi nate enpl oyees; and that the performance of these

supervi sory functions is not sporadic or nom nal and involves the
exerci se of independent judgnent.

Initially, it is critical to note that this case involves
| aw enforcenent officers. The California Miseum of Science and
| ndustry (Miseunm) enploys its own police force which is
responsi ble for protecting the buildings and grounds Ioéated on
the 140 acres of Exposition Park in Los Angeles. Oficers within
this force, including SMSOs, are arned peace officers, vested
with the power to enforce California law. The Museum police
force adheres to a strict chain of command. The chief of police
(chief) directs the entire force, consisting of five SMSOs (one
l'i eutenant and four watch conmanders/sergeants) and 23 officers.
Certain officers are designated as corporals and have the
authority to act as the watch commander/sergeant in the event of
hi s absence.

The Museum police force operates 24 hours per day, seven
days a week, with each day broken into three shifts or watches
whi ch are supervised by the watch comranders/sergeants. The
chief and the lieutenant typically work the day shift. During
the 16 work shifts per week when the chief and |ieutenant are
generally off duty, a watch conﬁander/sergeant is the ranking on-
duty officer.

The record contains nunerous references to the

responsibility of watch commanders/sergeants to assign and direct



the work of subordinate officers. Chief Rudy Schultz testified
that it is a fundanental function of watch conmanders/sergeants
“"to make sure that those officers under their command are
performng their duties and responsibilities.” (RT. p. 127.)

Li eut enant Wérner Meyers testified that the assignnent of
officers is typicalfy the responsibility of the watch

commander s/ ser geants. (RT. p. 120.) Wat ch Comrmander/ Ser geant -
Benjam n Jones testified that he assigns subordinate officers to
patrol sectors and units (RT. p. 17.); and that he decfdes how
and where to assign the officers based on the events which are
occurring in the patrol area at .any particular tine. (RT.

p. 86-87.) The California State Personnel Board specification
for Supervising Museum Security O ficer includes anong the

typi cal tasks of the SMSO "assigns Guards and Security O ficers

to stations as scheduled.” (State Exh. No. 5.)

The assignnent and direction of the work of subordinate
officers is not a sporadic or nominal duty. Rather, it is an
essential, daily function and responsibility of the watch
comrander/ ser geant. (RT. p. 17-18.) Watch Conmander/ Ser geant
Jones Iistsl"Deponnent of Dept of Public Safety officers” (sic)
as one of his daily functions. (CAUSE Exh. No. 1.) In
eval uating these daily responsibilities the Board agent notes
that "officers are assigned to patrol based on the previous
night's activities." (Proposed Decision, p. 14.) Noting this
responsi bility, the Board agent concludes that SNBCB exerci se

l[ittle independent discretion in the performance of their duties.

10



This nmethod of determining officer assignnents |eads ne to the
opposite conclusion. The authority and responsibflity to

eval uate changing circunmstances, such as varying event schedul es
and recent patterns of |aw enforcenent activity, and to determ ne
police officer assignnents in accordance with these

consi derations, clearly denonstrates the exercise of independent

j udgnent by SMSCs.

Accordingly, | conclude that SMS0Gs serving as watch
commander s/ sergeants neet at |east one of the statutory criteria
of a supervisory enpl oyee, they assign other enpl oyees. 2
Therefore, the determ nation of whether supervisory status wll
be conferred on these enployees requires the application of the
"subst ant i al simlarity" standard included in Dills Act section
3513(9).

Noti ng that watch connanders/sergeahts may spend as mnuch as
75 percent of their tine on patrol, simlar to their subordinate
officers, the Board agent concludes that "performance of this
ext ensi ve anount of bargaining unit work indicates that the watch
comranders' supervisory obligations do not outweigh their
entitlenent to the rights of a rank and file enpl oyee.™
(Proposed Decision, p. 14.)

Based on the record, this cohclusion Is sinply incorrect.
Wi | e wat ch connﬁnders/sergeants may spend a significant anount

of their tinme on patrol, as do their subordinates, the nature of

’Because | find that at |east one of the statutory criteria
for supervisory enployee is net, it is unnecessary to review al
of the statutory factors considered by the Board agent.

11



their patrol responsibilities is fundanentally different than
that of the officers they supervise. Chief Schultz testified as
to the responsibilities of watch commanders/sergeants while on
pat r ol

.o their responsibilities when they're on
patrol is to make certain, to make sure that
those officers under their command are
performng their duties and responsibilities
as the Departnent sees - - would have it
performed. And the ultimate responsibility
of that particular watch is theirs. So in

ot her words, they have to be in a position to
be able to, not only to nonitor, but to also
physically and visually be in those areas
that they need to be when those things are
happening. [RT. p. 127.]

Chief Schultz further testified that under normal circunstances a
wat ch commander/sergeant should not be dispatched first to handle
any incident:

The way it's supposed to work or should be

functioning is that, the officer is always

the one that is dispatched first to any

particular incident. Unless there's a mgjor

incident, then they would ask for nore units

or all wunits.

A supervisor, sergeant, watch comrander,

what ever you choose to call that person,

‘should not be in a position that they get

tied up and that they can't respond sonmewhere

else. [RT. p. 128.]
This testinony describes enplojees whose primary obligation is to
be responsible on behalf of the enployer for everything which
happens during their watch.  In order to fulfill this
responsibility in a police agency, they nust spend significant
amounts of time on patrol, observing and backing up the work of

subordinate officers while remaining free to respond to incidents

12



whi ch may require supervisory decision nmaking. Chief Schultz
testified as to the potential magnitude of this responsibility in
a situation involving the supervision of armed |aw enforcenent

of ficers:

Basi cal |y what happens, if the supervisor is
responding to a call, it means that it's a
situation that could be either dangerous or
it could be sonething that involves health or
safety. It's of a magnitude that could
create problens for someone if not a group of
people and liability factors are al so higher.

When a supervisor responds to situations |i
that, often he or she is placed in a positi
of having to make a decision, what | call a
tactical field or conmand deci sion.

ke
on

We al so have occasions where we are involved
wi th LAPD on our property as well as around
the property. And a lot of tinmes when we
have. certain situations, whether it involves
a mn with a gun or whatever it may be, LAPD
normal |y says, we're on State property, what
can we do for you. What do you want us to
do. You have to be in a position as a
supervisor to be in that area to nmake those
deci sions, not involved in sonething that you
shoul dn't have that you can't get out of.

So, in other words, there is going to be a
situation where this person has to be in a
position to make a decision and it has to be
a supervisor. Because when we're dealing

wi th outside agencies, that's what they'll
ask for; where's your sergeant. [RT.

p. 129.]

The record al so reveals that under normal circunstances
wat ch commander s/ sergeants are the ranking on-duty Miuseum police
officers nore than 75 percent of the tine (16 of 21 shifts each
week). In fact, Sergeant Jones testified that, not only is he

the ranking on-duty officer for nost of his shift, after hours he

13



actually beconmes the acting director of the entire Miseum as t he
highest Ievel on-duty enployee. (RT. p. 25-26.)
The responsibility in a police agency of the ranking, on-
duty officer to meke independent judgments concerning the
assi gnnent and direction of subordinate officers in circunstances
involving the potential use of police powers, is a conpelling and
unique.duty. Wat ch commander s/ sergeants are given that
responsibility on behalf of their enployer, an obligation which
far outweighs their entitlenent to the rights of rank and file
enpl oyees. Therefore, the "substantial simlarity" standard
included in Dills Act section 3513(g) has not been nmet here.
Based on the foregoing, | conclude that SMSOGs serving as
wat ch commander s/ sergeants neet the definition of "supervisory
enpl oyee" contained in Dills Act section 3513(g). Therefore, |
woul d deny in its entirety the CAUSE petition seeking to include
the classification Supervising Miseum Security Officer in State

Bargai ning Unit No. 7.

14
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Appearances: Roy Chastain, Labor Relations Counsel, State of
California, Department of Personnel Adm nistration, for the State
of California (Miseumof Science and |ndustry); Janmes P. Whal en,
Legal Representative, for the California Union of Safety
Enpl oyees.
Bef ore Robert Thonpson, Hearing Oficer.
PROCEDURAL HI STORY

The California Union of Safety Enployees (CAUSE) commenced
this action on June 9, 1994, by filing a petition for unit
nodi fication of State Enployee Bargaining Unit No. 7 (Unit 7),
Protective Services and Public Safety.! The petition seeks the
inclusion of the classification of Super vi sing Museum Security
Oficer (MC 85) (sergeant) at the State of California (Miseum of
Sci ence and Industry) (State or Museunm) in the bargaining unit.
The parties previously stipulated, and PERB accepted, that this

classification was supervisory in Unit Determnation for the

State of California (1980) PERB Decision No. |10c-S (State of

1 The petition was filed under Public Employment Relations
Board (FEHRB or Board) Regulation 32781(a)(1). (FERB regulations
are codified at California Code of Regulations, title 8, section
31001 et seq.)

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




Qﬁlitornia). There are five sergeants, all full-tine enployees;
Four are comonly referred to as watch conmanders and one has the
working title of |ieutenant.

In its opposition to the petition filed on June 27, 1994,
the State asserts that the sergeants properly bel ong outside the
| baréaining unit since they perform supervisory duties. The
parties met on Septenber 20, 1994, but were unable to resolve
their differences and the matter was heard in a formal hearing on
January 18, 1995. Anended versions of Exhibit "1" and "4" were
provi ded by the State on January 26, 1995. Wth the filing of
post-hearing briefs, the matter was submitted for decision on
March 21, 1995.

| FINDI NGS _OF FACT

The Museum enpl oys a police force which includes 23
officers, five sergeants (four watch commanders and one
i eutenant) and one chief of police. The police departnent is
responsi ble for protecting the buildings and grounds | ocated on
~the 140 acres of Exposition Park in Los Angeles. The enpl oyees
of the police department work primarily in three eight-hour
shifts or watches (first watch - 11 p.m to 7 a.m, second
wat ch i 7am to3p.m, and thirdwatch - 3 p.m to 11 p.m)
The chief and the lieutenant work predom nantly during regular

busi ness hours, i.e., 8 am to5 p.m



The departnent has a chain of comrand whi ch requires each
officer to report to the watch commander of his or her watch.?
These wat ch conmanders repoft to the lieutenant who, in turn,
reports to the chief of police. In addition, one officer acts as
an investigator and reports directly to the chief regarding
i nvestigations, one officer acts as a |ogistics person and one
officer acts as a training officer. The latter two individuals
report directly to the lieutenant with respect to those
speci al i zed duti es. |

O the five sergeants which are the subject of this
petition, three are watch commanders, one is a relief watch
commander and one serves in the working title of acting
i eut enant. |

Wat ch Commander s

A wat ch 6onsists of a sergeant énd two to five officers.
One of the officers acts as a dispatcher and the remaining
officers are on patrol. The watch comander who testified has
worked for three years, predom nantly during the third watch,
al though he has been a watch commander on both the first and
second watch. He begins a typical work day at 3:00 p.m by
briefly discussing with either the lieutenant or chief issues
such as strategy, norale, deploynment and scheduling. The watch

commander then conducts a short briefing wwth the officers, holds

’Certain officers are designated corporals and have
authority to act as the watch commander in his absence. However,
unli ke the watch commander, a corporal cannot authorize an
officer to |l eave the park to resolve a problem

3



a ten-mnute tfaining di scussi on and assigns patrols. For the
remai nder of the first tmo_houfs of the shift the watch conmmander
perfornms adm nistrative work while the officers patrol the

buil dings on foot. For the next 5 hours and 45 m nutes the watch
connander patrols along with the officers, each in his or her own

car. Wil e on patrol the watch conmander drives a vehicle which

3
is identical to those used by the officers except that it is a
different color and does not have full police markings. The
officers and the watch comuander do "figure eight" patrolling

whi ch periodically puts themin visual contact. In addition, the
of ficers and watch commander use radio contact to nonitor each
other's location. For the final 15 mnutes of the shift the

wat ch commander works in the office, signing off and | ogging
reports, and checking the officers' return of their keys, credit

.cards and vehicle slips. Finally, he debriefs for the watch

commander com ng on to the next watch.

When an incident is reported during a watch, the dispatcher
sends the closest vehicle, which may be the watch commander's
vehicle. If an officer is dispatched to an incident, the watch
commander al so responds to the call. Typically, the watch
commander does not interject hinself into the situation unless
requested to do so. If the officer is handling an incident in an
i nappropriate manner, the watch commander may counsel the

officer. |If counseling occurs, a witten description of the

%n addition, patrolling is done on bicycles by officers who
have vol unteered for that duty. :



incident is then provided by the match_connander to the
lieutenant. The watch commander is responsible for deciding
whet her an officer should Ieéve t he park to performhis or her
duties ("break the boundaries of the park™). Al incidents are
reported by the officers in a witten report which is proofread
by the watch commander for elenents of the crine, spelling and
structure. The officer makes corrections as required by the
wat ch commander . -

Wat ch commanders neither hire nor fire officers. Watch
commanders wite up performance reports and may di scuss these
with the lieutenant, especially if the recipient enployee is
going to be denied a nerit salary adjustnent (MSA). The watch
commander signs the performance report. The final decision on
whether a MSA is granted resides with the chief. Questions of
time off or vacation are typically scheduled with the watch
commander who will informor consult with the |ieutenant when a
conflict arises. The watch comrander is responsible for the
officer's sign-in sheet and can find an officer AWOL (absent
wi thout leave) if he/she fails to call in when absent. The watch
commander has authority to request officers to work overti ne,
‘unl ess the lieutenant has dictated that a zero overtine situation
exi sts.

The wat ch commanders nonitor sick | eave usage and request
enpl oyees fill out the proper formor provide the required
“docunentation for sick | eave usage. An officer cannot be put on

an attendance programby a watch conmander, however, the watch



commander who testified has effectively recommended such a
program \When an officer is requested, and fails to bring in a
doctof's note, the watch commander will not allow himto conme
back to work. Rather, the officer is sent hone to procure the
note. |If a problemdevelops with an eﬁployee, t he wat ch
commander typically alerts the lieutenant to the problem A
witten counseling neno prepared by the watch commander with the
approval of the lieutenant may foll ow.

On the 20th day of each nonth the watch commander prepares
the nonthly work schedule. At the beginning of each shift, the
~watch commander assigns each officer to a car and a patrol
.sector. In the watch conmander's absence, the corporal assigns
officers to their duties. Oficers are typically assigned duties
based on the previous night's activity. Oficers will also have
input into this decision. An exception is the duty of escorting
the receipts fromthe IMAX Theater, which is assigned by the
di spatcher. An officer typically perforns this duty although a
wat ch commander perfornmed this duty approximately six tines in an
ei ght week peri od.

Wat ch commanders attend the chief's quarterly supervisory .
meeting during which the chief discusses devel opnents in the
departnent as well as changes in the |laws and any other matters
related to the enpl oyees of the departnent. These matters are
actively discussed by the watch conmanders, |ieutenant and chi ef

at this neeting. At |east one watch commander has had 80 hours



of supervisory training through POST (Comm ssion on Peace
O ficers Standards and Tfaining).

Shift assignnments are determned on a yearly basis by a
seniority-based bidding system The individual with the nost
seniority is given the first opportunity to select the watch on
whi ch he/she wi shes-to serve. Once his/her selection I s nade.,
the enpl oyee remains on that shift for the entire year. If an
officer requests a transfer in witing, the watch commander
determ nes whether there is anyone on the appropriate shift that
is wlling to trade with the requesting officer. Wtch
commanders have never forced an individual to transfer. Any
transfers requiréd for training purposes are initiated by the
wat ch conmander and proceed through the |ieutenant nmaking a
recomendation to the chief. The chief has the authority to

transfer the officer.

| f an officer should be disciplined, typically the watch
commander will recomend the appropriate level of discipline to
the |ieutenant who then discusses the matter with the chief. The
chief makes the final decision. | f the discipline recommended is
an adverse action, the chief would typically investigate further
on his own if the information provided to himraises questions.
The chi ef haintains a working file for each enployee in a |ocked
cabinet in his office. The |ieutenant is.the'only ot her
i ndi vidual having a key to this file cabinet. No disciplinary

docunent goes into the working files w thout the know edge of the



chief. WAatch commanders do not give an officer a verbal or
witten warning wthout the know edge of the Iieutenant.

Wat ch conmanders can resol ve grievances during a verbal
di scussion with the grievant only if the grievance does not
i nvol ve noney, discrimnation against the grievant, or a policy
change whi ch woul d affect nore than the individual grievant.
Once a grievance is reduced to witing, the grievance formis
presented to the chief who is the first level in the grievance
procedur e.

New officers.are trai ned by being assignéd first to
di spatching, then riding with the match commander in his car
When the watch commander feels the officer is ready to patrol on
his own, he recomends that to the |ieutenant who then makes the
deci sion.

The Lieutenant

The lieutenant works primarily from8 am to 5 p.m and is
not required to be inuniform He patrols in uniform although
not on a daily basis and usually only when there is a shortége of
staff due to training or illness. In the absence of the chief,
he assunmes that role.

If a watch commander recommends discipline for an officer,
the |ieutenant conducts an independent'investigation and makes a
.reCOnnendation to the chief. Vacation requests are presented to
the lieutenant only when the watch conmander indicates there is a
di sagreement or problemw th the watch commander's decision. The

| i eutenant takes such an issue to the chief only if there is a



maj or problem  The lieutenant signs off on the nonthly schedul e
of officers.

The lieutenant acts as the departnent |iaison to sponsors of
special events. He ascertains what departnent resources are
needed for the event, informs the chief, and tells the watch
commanders to schedule officers for the event. The |ieutenant
reviews any overtine slips which result fromthe event. He also
signs off on travel clains for training. He consults with the
chief to do the sergeants' performance reports. The I|ieutenant
is not involved in the grievance procedure.

When the bike patrol was instituted, officers were
transferred fromone shift to another. Transfers were done by
seniority with the lieutenant and chief working it out.

LEGAL | SSUE

Should the classification of Supervising Miuseum Security

Oficer remain excluded fromUnit 7 as supervisory?

CONCLUSI ONS OF AW
The criteria required to establish the supervisory status of
an enployee is set out in the Ralph C. Dills Act (Dlls Act).4 at
section 3513(g) (fornerly Govt. Code 8 3522.1, repeal ed 1990)
whi ch reads: |

(g0 "Supervisory enpl oyee" neans any

i ndi vidual, regardless of the job description
or title, having authority, in the interest

of the enployer, to hire, transfer, suspend,
lay off, recall, pronote, discharge, assign,

“The Dills Act is codified at Governnent Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnment Code. -
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reward, or discipline other enployees, or
responsibility to direct them or to adjust
their grievances, or effectively to recommend
this action, if, in connection with the
foregoing, the exercise of this authority is
not of a nerely routine or clerical nature,
but requires the use of independent judgnent.
Enpl oyees whose duties are substantially
simlar to those of their subordi nates shal
not be considered to be supervisory

enpl oyees..

Application of this statutory provision requires a two-step
process. First, the duties of the alleged supervisbry enpl oyee
must be tested against the statutory criteria. Second, if the
enpl oyee perforns supervisory duties, the duties nust be tested
agai nst the substantial simlarity requirenent.

The burden of proving an exclusionary claimis on the party

asserting it. "Absent that burden being net, the enpl oyees
i nvolved are to be included in the unit." (State of California
at p. 1.)°

In anal yzing the statutory criteria, the Board in the State

of California reaffirmed previous holdings that the various
indicia of supervisory status are to be evaluated in the

di sjunctive. "V%eré it is denonstrated that an enpl oyee neets
one of the specified criteria for exclusion and does none of the
rank-and-file work, he/she is to be excluded fron1fhe unit."”
(Id. at p. 6.) However, sporadic and atypical exercise of

supervisory duties is insufficient to qualify an enployee as a

®This case interprets Dills Act section 3522.1 which was
repealed in 1990 and repl aced by section 3513(g). The case is
still applicable because the two sections are identical.
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super vi sor. (Id. at p. 6; see also, Lawence Livernore National

Laboratory (1983) PERB Decision No. 241CH.)

Nom nal exercise of the statutory criteria is not enough to
gqualify for supervisory status. The enpl oyee nust denonstrate
i ndependent judgnent in the exercise of these functions. (State

of California at p. 8.) Independent judgnent is marked by "the

opportunity to make a clear choice between two or nore
significant alternative courses of action and the power to nmake
that choice w thout broad review and approval." (ld. at p. 9.)
An enpl oyee exercises independent judgnment by denonstrating
significant autonony and control over the decision nmaking and
recomrendi ng processes. -

The authority to assign work does not neke an enpl oyee a
supervi sor unless the purported supervisor has significant
Qontrol over the decision making process. This standard is not
met where the work assigned is "so routine and well structured as
to render the act of assigning that work little nore than an
exercise of mnisterial options." (lbid.) The assignnent of
work also fails to nmeet the supervisory criterion where there is
substantial review or prior approval of the supervisory act or
where the assignnent is nmerely an application of policy. (I'bid.)

"~ Routine transfers within the normal patterns of work
di stribution or those made only upon the review and approval of
others do not neet the standard for excl usion. (1bid.) The
statutory criteria are |ikewise not net where the purported

supervi sor's power to suspend, discharge, reward or discipline is

11



limted to informal, oral counseling. (State of California.)

Nor are the criteria established where the enpl oyee's
responsibility is only to gather information and refer it to
ot hers for action. (ILd. at p. 13.)

Evi dence that an enpl oyee had a role in the preparation of
eval uati ons does not establish supervisory status where it is not
mar ked by independent judgnment. Thus, supervisory status does
not exist where preparation of the evaluation "is subject to
substantial review and approval or where it follows a routine
course prescribed by past practice or existinglpolicy." (Ld. at
p. 14.) |

Simlarly, no supervisory status ié found where the
schedul i ng of vacations was "essentially ninistefial, following a
seniority systemor other defined policy." (lbid.) Nor is there
supervi sory status where the authority to approve or disapprove
sick | eave is based on articul ated departnental or state
st andar ds. (1bid.) Supervisory status |ikewise is not found
where an enployee's role in the approval bf merit increases is
the routine admnistration of a well articulated system

If a purported supervisor neets at |east one of the
statutory criteria, the claimof supervisory status nmust then be
tested against the substantial simlarity requirenment. Under
section 3513(g), "[e]nployees whose duties are substantially
simlar to those of their subordinates shall not be considered to
be supervisory enployees.” The Board has not applied a standard

of percentages in interpreting this section. Rather, the Board
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has concluded that substantial simlarity occurs at "the point at
whi ch the enpl oyees' supervisory obligation to the enpl oyer
outweighs their entitlenent to the rights afforded rank-and-file

enpl oyees.” (State of California at pp. 7-8 ) \Where supervisory

obligations exist to the degree that they outweigh rights to
organi ze, an enployee no.longer perforns duties substantially
simlar to his/her subordinates. |
Finally, in evaluation of any claimof supervisory status,
it is inportant to keep in mind the pur pose behind the statutory
excl usi on of supervisors. "[ E] xcl usi ons are designed to prevent
a division of supervisors' loyalties that m ght occur becauselof
the negotiating relationship of the parties, concerned as it is
w th wages, hours, and working conditions.” (ld. at pp. 9-10.)
The potential for the conflict of interest lies in the authority
. to control personnel decisions, as distinguished from control
over work processes, that lies at the core of supervisory status.

Wat ch Cormmmander s

In State of California, p. 90, B-98, the Board'approved a

stipulation of the parties that the classification of Supervising
Museum Security O ficer was supervisory. Conti nued supervisory
desi gnation of the four watch conmanders who function in this
classification appears unwarranted.

There is little evidence that watch commanders are
supervisors under Dills Act section 3513(g). They do not hire,
fire, discipline, involuntarily transfer officers, or resolve

witten grievances under the contract between CAUSE and the
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State. At.nnst, they prepare eval uations of performance, assign
wor k, resolve relatively m nor issues (vacatioh schedul i ng, sick
| eave verification), and back up officers when situations

devel op. Miuch of this work is perfornmed according to guidelines
that leave little to the independent discretion of the watch
commanders. For exanple, officers are assigned to patrol based
on the previous night's activities. And, whenever there is a

di spute over nminor issues (e.g., vacation scheduling), the
problemis referred to the |ieutenant for resol ution.

The closest these positions cone to being supervisory'is in
the preparation of performance reports. These docunents are
based on the watch commander's observation of the officer and are
signed by the watch commander. In cases where an officer is
going to be denied a MSA, the watch commander discusses the
report with the lieutenant. The chief testified that he had the
final say as to who received a MSA

These facts are not dennnstfative of a clear exercise of
supervi sory functions by the watch commanders. Even if they
were, the work of the watch commander is "substantially simlar”
to that of their officers. During the third watch, the watch
commander spends al nost 75 percent of his time in uniform
patrolling and responding to calls, the sane as his officers.

Al though there is not a strict percentage test, performance of
this extensive anmount of bargaining unit work indicates that the
wat ch commanders' supervisory obligations do not outweigh their

entitlenent to the rights of a rank and file enpl oyee. (State of
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California at p. 1.) .Accordingly, | find that the four

Supervi sing Museum Security Oficers who ar e performng as watch
commanders are not supervisors.

'Lieutenant

The |ieutenant does exercise independent judgenent dn'behalf
of the enployer. He directs the departnent in the absence of the
chief. Only the chief and the |lieutenant have keys to the |ocked
cabi net containing the officers' "working" personnel files. Both
the logistics officer and the training officer report directly to
hi mregardi ng these assignnents. The lieutenant signs off on the
mont hly schedul e. He resolves problens which arise betmeen t he
wat ch commanders and the officers regarding work schedul es,
performance reports, and attendance.

The |ieutenant represents the police force in neetings with
ot her departnents of the park regarding the scheduling of specia
events. He directs the watch commanders to schedule a sufficient
nunber of officers for the event and approves the resulting
overtine.

Some of the lieutenant's work is based on application of
establ i shed guidelines. The bi ke patrol was begun with
vol unt eers whose regul ar assi gnnents then became vacant. He
oversaw the transfer of officers to fill these vacancies, but it
was acconplished by using seniority to determ ne which officers
were affected.

There is little evidence that the |ieutenant perfbrns t he

work of either the watch commanders or the officers. He rarely
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wears a uniformand patrols only in unusual circunstances.. He
does not attend the watch nmeeti ngs. Based on this evidence, |
find the one Supervising Museum Security Officer who is
performng as the |lieutenant to be supervisory.

PROPOSED ORDER

For these reasons and based upon the entire record in this
case, it is ORDERED that the petition of the California Union of
Safety Enpl oyees to include the classification of Supervi si ng
Museum Security Officer at the State of California (Miseum of
Sci ence and Industry) in State Enployee Bargaining Unit No. 7:

1) Is granted for the positions of watch commanders.

2) Is deﬁied for the position of |ieutenant.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Décision and Order shall become
final unless a party files é statenent of exceptions with the
Board itself at the headquarters office in Sacranento within
20 days of service of this Decision. In accordance with PERB
Regul ati ons, the statement of exceptions should identify by page
citation or exhibit number the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs,f
ﬁit. 8, sec. 32300.) A docunment is considered "filed" when.

actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by telegraph or
certified or Express United States mail, postmarked not | ater
than the |last day set for filing .. . " (See Cal. Code of Regs.,

tit: 8, sec. 32135; Code Civ. Proc, sec. 1013 shal | apply.) Any
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st aterrent. of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceed.i ng..
Proof of service shall accorrpany' each copy served on a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Robert Thompson 7
Hearing Oficer
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